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CHAPTER ONE
A History of Federal Indian Policy
MILLIONS OF PEOPLE AND HUNDREDS OF independent nations were prospering in what is now
the United States when Europeans first arrived in North America. 1 They lived in communities
spread all across the land. Each nation possessed its own government, culture, and language,
and all of these people shared a deep religious faith centered in the sanctity of nature.2 Most of
these people, later called Indians, lived along the coasts, the major rivers, and the Great Lakes,
as people in the United States do today.3 Commercial networks spanned the continent. Indian
nations traded food, clothing, tools, and crafts.
Today, most Indians live west of the Mississippi River, but 25 percent live in the Northeast, and
more than eighty thousand live in North Carolina, which has the sixth-largest Indian population
of any state. The five states with the greatest number of Indians are California, Oklahoma,
Arizona, New Mexico, and Washington, in that order. Alaska is the state with the highest
percentage of Native people (nearly 20 percent), followed by Oklahoma and New Mexico with
about 11 percent.4 According to the 2010 Census, the total population of Indians and Alaska
Natives is approximately 5.3 million, 1.7 percent of the nation’s population. Most Indians (57
percent) live in metropolitan areas, while 40 percent live on or near Indian reservations. The
city with the highest Native population is New York (more than one hundred thousand),
followed by Los Angeles (more than sixty-five thousand).
Some 315 Indian reservations exist in the United States covering more than 55 million acres of
land (about 2 percent of the country’s land mass). Reservations range in size from the 15.4million-acre Navajo Reservation (nearly as large as West Virginia) to some that are fewer than
one hundred acres.
Currently, there are 565 federally recognized 6 Indian tribes (sometimes referred to as nations,
bands, villages, pueblos, rancherias, and communities, depending on the tribe’s preference) in
the United States. Alaska is the home of 226 of these; the rest are located in thirty-four other
states. As a group, Indians are the most disadvantaged in our society. They have significantly
lower life expectancy rates as compared with other Americans. 7 As President Barack Obama
noted in November 2009, the unemployment rate on some Indian reservations is 80 percent,
nearly a quarter of all Indians live in poverty, 14 percent of all reservation homes do not have
electricity, and 12 percent of homes do not have access to a safe water supply. 8 Indians fall
well below the national average in education. Half the adult Indian population lacks a high
school diploma, with only 14 percent earning undergraduate or professional degrees compared
with 24 percent for the nation as a whole. 9 More than two hundred tribes during the past
decade have constructed gambling casinos on their reservations. Some are highly profitable,
and on those reservations, economic conditions have improved considerably. The vast majority

of reservations, however, remain impoverished, and tribal members continue to suffer from
health, housing, and unemployment problems; alcoholism; and lack of economic opportunities.
“Notwithstanding the much-publicized growth and success of the casino gaming enterprises
owned by many tribal governments, American Indians residing in Indian country remain the
poorest group in America.” 10 Many Indian reservations are located far from industrial centers
and have no valuable natural resources that can be developed, and thus substantial
improvements in their economic situation are not likely to occur anytime soon. People often
ask why so many Indians choose to continue living on reservations. The answer is complex, but
much of it has to do with the determination of Indians to preserve their ancestral lands and
their culture, religion, and traditions, many of which are tied to those lands. While millions of
people migrated to this country in order to assimilate into it, Indian tribes have resisted
assimilation, have a strong desire to maintain their unique culture, and have fought for
autonomy and independence. 11 An overarching problem that reservation Indians face today is
the confusing pattern of federal laws that regulate so many of their activities. No other ethnic
group is so heavily regulated.
The goal of this book is to help clarify federal Indian law—the federal laws, regulations, court
decisions, and policies that influence and regulate so much of Indian life—so that Indians and
tribes can better understand it and use it to their benefit. Some observers believe, as one noted
Indian activist has asserted, that “American policy toward the Indians has always revolved
around the same central theme: how can ‘we,’ the superior, enlightened, Christian people,
help/destroy ‘them,’ the inferior, uncivilized, pagan people; in such a way as to eliminate…
Indian people as members of distinct societies.” 12 Other observers liken the federal-Indian
relationship to a pendulum that has swung back and forth between attempts to annihilate
tribes during certain periods of time and attempts to support tribal self-government and
autonomy at others. 13 In fact, federal Indian policies can best be understood when placed in
historical perspective. Many of these policies, as one court recently noted, are “better
explained by history than by logic.” 14
A brief chronological summary of these policies will help place the current status of Indian law
in proper context.
A. 1492–1787: TRIBAL INDEPENDENCE
Hundreds of sovereign nations existed in what is now the United States when Christopher
Columbus “discovered” this continent in 1492. (If Indians had sailed to Spain in 1492, would
they be credited with having discovered Europe?) Beginning with Jamestown, Virginia, in 1607,
people from England, France, Spain, and the Netherlands began settling on the eastern
seaboard. At first, Indian tribes in the area openly welcomed, assisted, and traded with them,
allowing the newcomers to live in their territory. Indeed, as the story of the first Thanksgiving
reflects, many European settlers would have perished were it not for the help that Indians
generously extended to their new neighbors. Unfortunately for the Indians, they were too
trusting, and they misunderstood the intent of the Europeans. When Europeans told the

Indians that they came in peace and would respect Indian sovereignty and Indian lands, the
Indians took them at their word. Many Europeans, however, viewed the Indians as heathens
and savages and felt that Christians had the right to take their land. 15 The settlers remained on
peaceful terms with the Indians only when it served the newcomers’ interests. Relations
between the Indians and the settlers increasingly turned violent. In the Pequot War of 1634–38,
the English joined forces with several eastern tribes to oust the Pequot from Massachusetts and
Connecticut. From 1643 to 1645, Dutch settlers in New York fought a fierce and bloody war
(Kieft’s War) with the Delaware Indians in which hundreds died. The most deadly conflict
occurred in 1675–76, when English settlers, allied with a few local tribes, went to war against
the powerful Wampanoag Confederacy.
The conflict is known as King Philip’s War. (King Philip was the English name for Metacom, the
leader of the Wampanoag Tribe.) It involved thousands of fighters on both sides and resulted in
the destruction of entire colonial and Indian towns. Although the English ultimately prevailed,
the war claimed nearly four thousand lives—a higher fatality rate than even the Civil War—and
heightened tensions between the colonists and the Indians throughout the Northeast. 16
Indian tribes remained extremely powerful throughout the 1700s.
However, toward the end of that century (around the time of the American Revolutionary War),
the balance of power in North America shifted away from the Indians. For one thing, diseases
introduced to the continent by Europeans decimated the Indian population. One colonist
reported in 1701 that smallpox had killed more than half the Indians of the Carolinas.17 Later in
the century, as whites moved west, they brought smallpox with them, inflicting horrific losses
on the Indians; the Arikara and the Omaha, two tribes on the Plains, lost more than 60 percent
of their people to disease.18
At the same time that Indian tribes were losing members to disease, Europeans were pouring
into North America. The population of the colonies “doubled every twenty-five years and
increased 400 percent between 1700 and 1750. The population of North Carolina shot from
45,000 in 1750 to 275,000 in 1775”; by 1775, as many as fifty thousand whites had already
moved west of the Appalachian Mountains.19 European settlements began fighting wars
among themselves, sometimes with Indian allies. The English ultimately prevailed, first by
defeating the Dutch in 1664 and capturing New York, and then a century later by ridding the
Northeast of the French in the French and Indian War (or Seven Years’ War), which ended in
1763. During that war, the most powerful group of Indians in the region, the Iroquois
Confederacy,20 sided with the British. Had the Iroquois chosen differently, people in the United
States might speak French today.21
Soon after the British victory over the French in 1763, the English king, George III, appreciative
of the Iroquois’ allegiance, issued a Royal Proclamation designed to sharply limit the taking of
additional Indian land by the colonists. The Proclamation declared that no purchase of Indian
land would be permitted without the consent of the British government. The colonists largely
ignored the king’s prohibition, however, and continued to do what they had been doing for
nearly a century: invading Indian territory and stealing Indian land.22 When the American

Revolutionary War erupted between the colonists and the British in 1775, few tribes were
initially drawn into the fray. “Most Indian people seem to have regarded it as a family quarrel in
which they had no business meddling,”23 and remaining neutral seemed the prudent course.
The colonists knew that many tribes sympathized with the British, with whom they had been
trading and whose king had promised to protect their lands. Fearing that the tribes would
ultimately support the British, the colonists developed a strategy “to carry the war into Indian
country, destroy Indian villages, and burn Indian crops” so as to discourage or prevent Indians
from giving assistance to the British.24
These preemptive strikes caused most of the eastern tribes to openly support and aid the
British, although others, including the Oneida and Tuscarora in New York and the Mohegan and
Pequot in Connecticut, sided with their American neighbors.25 Much of the war was fought on
Indian land: Indian towns were burned, Indian homes and crops plundered and destroyed, and
Indian people were killed. For example, roughly half of the Pequots who joined the American
forces were killed in battle.26 “The American Revolution was a disaster for most Indian
Americans, and the turmoil it generated in Indian country continued long after 1783,” when the
Americans gained their independence from Great Britain.27 After the colonists defeated the
British, there was no stopping them in their quest for land. Indians tried desperately to hold
onto their homelands, but the tide of migration was against them. “The new nation, born of a
bloody revolution and committed to expansion, could not tolerate America as Indian country.
Increasingly, Americans viewed the future as one without Indians.”28
B. 1787–1828: AGREEMENTS BETWEEN EQUALS
The Founders of the United States regarded Indian tribes as having both the right and the
ability to govern their people as sovereign nations, to make treaties, and to declare war.29 The
Constitution did not extend citizenship to any Indians. Indeed, most Indians lived outside of the
thirteen original states, and thus politically as well as geographically they were outsiders. Indian
tribes were viewed as separate nations, and all formal negotiations with them were
accomplished through the usual method of international relations: treaties.30 In fact, the first
treaty signed by the United States following the adoption of the Constitution was with the
Delaware Indians.31
In the years immediately following the Revolutionary War, the U.S. government tried to
maintain good relations with the Indian tribes. As the Supreme Court noted in 1832, “[t]he early
journals of Congress exhibit the most anxious desire to conciliate the Indian nations.… The most
strenuous exertions were made to procure those supplies on which Indian friendships were
supposed to depend; and everything which might excite hostility was avoided.”32 The United
States, weakened after years of war with England, needed to avoid further hostilities. “The
Indian nations were militarily powerful and still a threat to the young United States,”33 and
therefore negotiated with the federal government “from a position of strength.”34 Indian
tribes were deeply concerned with protecting their independence and their land, and Congress
promptly passed laws to assure them that they had nothing to fear from the United States in
those regards.

One of the first acts of Congress was passage of the Northwest Ordinance of 1789, which
declared: “The utmost good faith shall always be observed towards Indians; their land and
property shall never be taken from them without their consent.”35 A year later, Congress
passed laws protecting Indians from unscrupulous whites by prohibiting non-Indians from
obtaining Indian lands except with the consent of the federal government, prohibiting nonIndians from trading with Indians except in compliance with strict federal standards, and
authorizing the prosecution of non-Indians who committed crimes against Indians.36
In 1793, Congress prohibited non-Indians from settling on Indian lands, prohibited federal
employees from trading with Indians, and exempted Indians from complying with state trade
regulations.37 No laws were passed limiting the ability of Indians to govern themselves;
Congress continued to respect tribal sovereignty. Few of these protective laws were actively
enforced by the federal government, however, particularly those that might discourage settlers
from moving west. “A flood of backcountry settlers invaded Indian country.… With the Peace of
Paris [which ended the Revolutionary War in 1783] under their belts, Americans now set about
taking over Indian lands as the spoils of victory.”38 The federal government usually overlooked
the illegal taking of Indian land by settlers.39 Indeed, Thomas Jefferson, president from 1801 to
1809, although he befriended many Indian people, actively encouraged westward expansion
and the removal of tribes, by force if necessary, from land coveted by white settlers.40
C. 1828–1887: RELOCATION OF THE INDIANS
When Andrew Jackson became president in 1828, what previously had been an unspoken policy
now became a publicly stated goal: removal of the eastern Indian tribes to the West. This
removal policy, which Jackson commenced, became “the dominant federal Indian policy of the
nineteenth century.”41 The rapid growth in the population of the United States increased the
desire of whites to obtain Indian lands in the East, and fueled westward expansion. The United
States was now stronger, both economically and militarily, and it no longer needed to avoid
hostility with the Indians. In 1830, with the encouragement of President Jackson, Congress
passed the Indian Removal Act,42 which authorized the president to “negotiate” with eastern
tribes for their relocation west of the Mississippi River. Between 1832 and 1843, most eastern
tribes, including those from the Ohio and Mississippi valleys, were removed to the West, or
were placed on smaller reservations in the East.43 (One example—the “Trail of Tears,” the
forced march to the Oklahoma Indian Territory during which fifteen thousand Cherokees died—
is discussed in Chapter XV.)
Scores of treaties were written during this period of time in which Indians were forced to
relinquish their ancestral homelands. Most of these tribes were promised that their new homes
in Arkansas, Kansas, Iowa, Illinois, Missouri, or Wisconsin would be theirs permanently. The
United States broke almost every one of these treaties, however, often soon after they were
signed, and some tribes moved several times to “permanent” homes farther west. The
discovery of gold in California in 1848, and in the Black Hills of South Dakota in 1874, brought
tens of thousands of settlers to the West and increased the desire for Indian land. The U.S.
Cavalry accompanied them, not to enforce the treaties under which tribes were guaranteed

permanent homes, but to protect the non-Indian trespassers.44 Confrontations became
commonplace, including many such as the Sand Creek Massacre in 1864 that were designed to
eradicate the Indians from the area.45
Weakened by military campaigns, more and more tribes were forced to accept reservation life.
One insidious, brutal, and inhumane tactic adopted by the army to defeat the Indians was to
slaughter the bison on which most of the Plains Indians depended. An estimated 30 to 40
million bison populated the West in the mid-1800s. By the time the slaughter ended in 1893,
less than four hundred wild bison were left.46
Particular emphasis during this period was placed on “educating” and “civilizing” Indian youth.
By 1887, more than two hundred schools had been established under federal supervision, with
an enrollment of over fourteen thousand Indian children, most of whom were forcibly removed
from their families. The authoritarian rule of these boarding schools is notorious. Children were
severely punished, even whipped, if they spoke their native language or practiced their
traditions. They were forbidden from wearing their tribal clothing or engaging in their
traditional religious practices, and were allowed only minimal contact with their families.47
Congress passed several laws during the mid-nineteenth century designed to increase federal
control over Indians on the reservation. For instance, Congress authorized federal courts to
prosecute Indians who committed certain crimes on the reservation, thus imposing “white
man’s law” on Indian reservations.48
In addition, Congress placed federal agents on reservations to supervise tribal activities more
closely. Almost a century after Congress passed the Northwest Ordinance in 1789—which
acknowledged the independence of Indian tribes—a new law was passed that reflected how
the status of Indian tribes had depreciated since then in the eyes of the federal government. In
1871, Congress passed a law that prohibited federal officials from making any additional
treaties with Indian tribes.49 The passage of this statute had both a symbolic and practical
effect. Symbolically, its passage meant that Congress no longer considered tribes as
independent nations capable of signing a treaty; as a practical matter, it meant that Congress
could limit tribal powers and take Indian land anytime it wanted, simply by passing a law to that
effect. Congress immediately began exercising that power.
D. 1887–1934: ALLOTMENT AND ASSIMILATION
By 1887, the federal government’s policy of removal and separation—that is, the removal of
Indians from land coveted by whites and the placement of Indians on remote reservations—
was no longer a viable strategy because white settlers wanted to live on or trespass across
almost all the land in the United States. The government needed a new Indian policy. The
government decided that instead of separating Indians from white society, Indians should be
assimilated into white society. Two very different social forces helped shaped this new policy of
assimilation. One was greed: many white settlers clamored for additional land from the Indians.
The other was humanitarianism: many non-Indian social reformers, aware that Indians were

suffering unmercifully under the government’s existing policies, began to believe that the best
way to help Indians overcome their plight and their poverty was by encouraging assimilation.50
Although their motives differed, both groups joined in compelling Congress in 1887 into passing
the General Allotment Act (GAA),51 also known as the Dawes Act. The objectives of the GAA
“were simple and clear cut: to extinguish tribal sovereignty, erase reservation boundaries, and
force the assimilation of Indians into the society at large.”52 This drastic shift in policy was
“carried out without so much as the pretense of tribal consent.”53
To accomplish these goals, the GAA authorized the president to divide communally held tribal
lands into separate parcels (“allotments”). Each tribal member was assigned an allotment and,
after a twenty-five-year “trust” period, was to be issued a deed to it, allowing the owner to sell
it at any time. All remaining tribal land (the “surplus” land) was then to be sold to non-Indian
farmers and ranchers. Congress hoped that by allowing non-Indians to live on the reservation,
the goals of the settlers and those of the humanitarian social reformers could both be satisfied:
land would become available for non-Indian settlement within Indian reservations, and Indian
poverty would be eliminated once Indians accepted the Anglo-American concept of private
ownership and saw and emulated the farming and ranching habits of their new neighbors.
“Within a generation or two, it was thought, the tribes would dissolve, their reservations
would disappear, and individual Indians would be absorbed into the larger community of
white settlers.”54 The first goal—opening large portions of Indian reservations to white
settlement—was a huge success.
The second goal, however, failed miserably. Rather than assist Indians in improving their lives
and overcoming poverty, “the Allotment Act actually made their condition worse.”55 In the first
place, many allotments were unsuitable for small-scale agriculture, and even those that were
suitable required money for the purchase of equipment, cattle, or seeds that few Indians
possessed or could borrow. Moreover, many Indians did not want to abandon their communal
society to become farmers and ranchers, and viewed such a lifestyle as distasteful.56 It simply
was naïve and unrealistic—if not callous and genocidal—to think that Indian life would be
improved by a method that caused substantial disruption to their society, forcibly confiscated
tribal land, and allowed outsiders to live on Indian reservations.57
As a result of the GAA, thousands of impoverished Indians sold their allotments to white
settlers or lost their land in foreclosures when they were unable to pay the state the real estate
taxes that became due after they were issued deeds to their property.58 Of the nearly 150
million acres of land that tribes owned in 1887, fewer than 50 million remained in 1934 when
the GAA was repealed. To further regulate the Indians, Congress passed a series of laws during
this period that authorized the Secretary of the Interior to lease Indian lands to non-Indians, to
control all funds received from those leases, and to determine when to distribute those funds
to tribes and tribal members.59 In 1924, Congress passed a law conferring U.S. citizenship on all
Indians born in the United States who had not yet become citizens through treaties or

statutes.60 Obtaining citizenship, however, did little to improve the many economic and
political problems that Indians faced.61
E. 1934–1953: INDIAN REORGANIZATION
In the early 1930s, federal Indian policy abruptly changed again, and the government adopted a
more humane approach. A number of factors precipitated this shift. For one thing, the onset of
the Great Depression all but eliminated the desire and the financial ability of non-Indians to
purchase additional Indian land. Second, it became clear that most reservation Indians were
resistant to adopting the habits, culture, and lifestyles of white settlers and, in any event,
lacked the financial resources to develop an allotment of land. The Brookings Institute, based
on visits to ninety-five Indian reservations, issued in 1928 what became known as the Meriam
Report,62 a provocative and influential study that chronicled the severe and hopeless
conditions faced by reservation Indians, including extreme poverty, devastating epidemics,
inadequate food, and inadequate formal education.63
Mounting public criticism of the federal government’s Indian policies and a growing sentiment
in favor of restoring tribal independence encouraged President Franklin D. Roosevelt to
radically change the policies of previous administrations.64 In 1933, Roosevelt appointed John
Collier as Commissioner of Indian Affairs. Collier, who had long criticized the federal
government’s Indian policies, declared in 1934: “No interference with Indian religious life or
expression will hereafter be tolerated. The cultural history of Indians is in all respects to be
considered equal to that of any non-Indian group.”65
In June 1934, at Collier’s urging, Congress passed the Indian Reorganization Act (IRA),66 also
known as the Wheeler-Howard Act. The express purpose of the IRA was “to rehabilitate the
Indian’s economic life and to give him a chance to develop the initiative destroyed by a century
of oppression and paternalism.”67 The IRA, discussed in Chapter VI, was “the first federal
Indian policy in over 100 years that did not have the explicit purpose of undermining the status
of the Indian nations.”68 The IRA sought to rejuvenate tribal government. For one thing, it
protected the tribe’s remaining land base by prohibiting the further allotment of tribal land to
tribal members.69 It also authorized the Secretary of the Interior to add lands to existing
reservations, to create new reservations for tribes that had lost all their land, and to restore to
tribal ownership any land declared “surplus” under the GAA and not yet sold to non-Indians.70
In addition, Indian tribes were encouraged to adopt their own constitutions, to become
federally chartered corporations, and to assert their powers of self-government.
The IRA also established a revolving credit fund from which loans could be made to IRA
tribes.71 Moreover, the IRA sought to increase Indian influence in the management of federal
Indian programs by requiring that Indians be given a preference in employment within the
Bureau of Indian Affairs (BIA), the agency that administers most of those programs.72 Today,
thanks to the IRA, more than 85 percent of BIA employees are Indians.

The IRA has been criticized as paternalistic, because tribes were not consulted in its
development; ethnocentric, because it promoted a system of government inconsistent with
traditional Indian values; and insufficient, because tribes remained subject to substantial
federal control.73 Yet despite its shortcomings, the IRA was a giant step in the right direction.
“The opportunities made available to the tribes under this act were immense. While the act did
not provide them with powers they had not previously possessed, it did recognize these powers
as inherent in their status and resurrected them in a form in which they could be used at the
discretion of the tribe.”74 Between 1934 and 1953, tribal governments experienced a
rejuvenation after a century of oppression. Tribal governments actively regulated conduct on
the reservation and sought to promote economic development. Indian landholdings increased
by over 2 million acres, and federal funds were spent to improve reservation roads, homes,
health facilities, community schools, and irrigation systems.
F. 1953–1968: TERMINATION
The benevolent attitude reflected in the IRA was short-lived. In 1949, a federal commission (the
Hoover Commission) issued a report recommending the “complete integration” of Indians into
white society. The report asserted that assimilation was in the Indians’ best interests, and
moreover, it would benefit the federal government because money could be saved by ending
federal Indian programs.75 When Dwight D. Eisenhower became president in 1953, the federal
government abandoned the goals of the IRA. The government’s new policy, drawing on the
recommendations of the Hoover Commission, was called termination: termination of the
federal government’s trust relationship76 with Indian tribes and, as a consequence, the
elimination of federal benefits and support services to the terminated tribes.77
In 1953, Congress adopted House Concurrent Resolution No. 108, which declared that federal
benefits and services to Indian tribes should be ended “as rapidly as possible.”78 Between 1953
and 1966, Congress terminated its trust relationship with 109 tribes.79 Each tribe was ordered
to cease exercising governmental powers and to disperse all land and property to tribal
members. The tribe’s reservation was then eliminated, and the state acquired full jurisdiction
over this land and the people who resided there. Congress also sought to reduce its financial
obligations to those tribes that were not terminated.
In 1953, Congress passed Public Law 83-280,80 generally known as P.L. 280. This law gave six
states with large Indian populations (Alaska, California, Minnesota, Nebraska, Oregon, and
Wisconsin) criminal jurisdiction over Indian reservations, allowing them to enter the reservation
to arrest Indians and prosecute them in state courts, thereby relieving federal officials from
enforcing criminal law on those reservations.
Another assimilation program developed during this period was relocation. Created in 1956, the
relocation program offered job training and housing assistance to Indians who would leave the
reservation for urban areas.81 Upwards of one hundred thousand Indians entered the
relocation program.82 Approximately one-third of them eventually returned home, often after
discovering that promises of jobs and decent housing were illusory.83 Although heralded as the

policy that would set the Indians free,84 termination was instead a disaster. The termination
years “were a time of great suffering for Native American peoples.” 85 Many tribal
governments were disbanded and their reservations abolished. Moreover, by terminating some
of the more successful tribes, Congress sent a message to all tribes that political or commercial
success could result in a sudden withdrawal of federal services and the elimination of the
reservation. This warning continues to worry tribes today, decades after the end of the
termination era. “The risk of total destruction of the Indian community is too great to treat
lightly.”86
G. 1968–THE PRESENT: TRIBAL SELF-DETERMINATION
In 1968, President Lyndon Johnson declared: “We must affirm the rights of the first Americans
to remain Indians while exercising their rights as Americans. We must affirm their rights to
freedom of choice and self-determination.”87 Beginning in the late 1960s, federal Indian policy
shifted its course once again. The federal government’s termination policies were now viewed
as destructive and inhumane, and were repudiated. President Richard Nixon, who had been
vice president during the termination era, denounced the termination policy in 1970, stating:
“This, then, must be the goal of any new national policy toward the Indian people: to
strengthen the Indian sense of autonomy without threatening his sense of community.”88
In 1983, President Ronald Reagan similarly endorsed tribal self-determination: “This
administration intends to restore tribal governments to their rightful place among governments
of this nation and to enable tribal governments, along with State and local governments, to
resume control over their own affairs.”89 Since the late 1960s, Congress has promoted tribal
sovereignty and self-determination, and has created programs to enhance the welfare of Indian
people.90 In 1968, for instance, Congress prohibited the states from acquiring any additional
authority over Indian reservations under P.L. 280 without the consent of the affected tribe,91
and since 1968, Congress has restored to federal status nearly all the tribes terminated during
the termination era.92 An Indian Business Development Fund was created by Congress to
stimulate Indian business and employment.93 Two loan funds, the Indian Financing Act94 and
the Native American Programs Act,95 were established to help develop Indian commercial
opportunities and resources.
The Indian Self-Determination and Education Assistance Act of 1975,96 a particularly important
law discussed in Chapter V, allows tribes to administer various federal Indian programs on the
reservation, including medical, law enforcement, education, and social services programs. The
Indian Child Welfare Act of 1978,97 discussed in Chapter XVII, gives Indian tribes and Indian
families substantial protections against the removal of Indian children from their homes by
state agencies and state courts. The Indian Mineral Development Act of 198298 authorizes
tribes to enter into joint-venture agreements with mineral developers to maximize the value of
tribal mineral resources. The Indian Tribal Government Tax Status Act of 198299 extends to
Indian tribes many of the tax advantages enjoyed by the states, such as the ability to issue taxexempt bonds to finance government programs. The Indian Gaming Regulatory Act of 1988,100
discussed in Chapter XVI, confirms the authority of Indian tribes to engage in gaming to raise

revenue and promote economic development. The Indian Health Care Improvement Act101
provides for greater Indian control of reservation health care.
In 1990, Congress amended the Indian Arts and Crafts Act,102 which prohibits goods to be
labeled as “Indian” unless they were made by Indians, and the law permits Indians to recover
damages against those who violate the law.103 The No Child Left Behind Act,104 which
imposes greater accountability for student progress and academic achievement on government
agencies, expressly includes Indian and Native Alaska children as beneficiaries. In 2008,
Congress passed a law that allows tribes to administer foster care and adoption programs
offered by the federal government, thus enhancing the ability of tribes to care for displaced
Indian children on the reservation.105 As these laws and programs illustrate, congressional
policy “now seeks greater tribal autonomy within the framework of a ‘government-togovernment’ relationship with federal agencies.”106
Modern-day presidents have been just as supportive of Indian self-determination as Congress
has. President Bill Clinton issued an executive order in 1994 that requires all federal agencies to
conduct business with Indian tribes on a “government-to-government” basis, respectful of
tribal sovereignty,107 and in 2000, he issued one that reaffirms “the right of Indian tribes to
self-government” and that requires federal agencies to work to protect “tribal trust resources,
and Indian tribal treaty and other rights.”108 President Barack Obama, the first president to
convene a meeting with representatives of every federally recognized Indian tribe in the
country, issued an executive order in 2009 requiring federal agencies to engage in meaningful
consultation with tribal governments prior to taking any action that may impact the tribes’
interests.109 Also, Obama signed the United Nations Declaration on the Rights of Indigenous
Peoples (discussed in Chapter XIII), which recognizes the inherent and fundamental rights of
native peoples throughout the world. Notably, after years of stagnant or declining
appropriations, Obama’s budget for 2011 sought to increase funds to the Indian Health Service
by 8 percent over the previous budget.110
In 2010, Obama’s Deputy Secretary of the Department of the Interior, David J. Hayes, wrote in
an editorial: “Native Americans must be full partners in our nation’s economy, thrive in safe
communities, and have equal access to quality education and health care.”111 Thus, since
1968, both the legislative and the executive branches of the federal government “have made
serious strides in affirming, accepting and even championing” tribal self-government and
economic development.112 As professor Matthew L. M. Fletcher stated in 2008: “Now tribal
self-determination is American Indian policy.”113
However, while the legislative and executive branches have supported and encouraged tribal
self-determination during the past four decades, the same cannot be said for the Supreme
Court, the judicial branch. In fact, just the opposite is true. Since the 1970s, Indian interests
have lost more than 80 percent of the cases decided by the Court, a worse success rate than
convicted criminals have fared on the merits of their cases.114 The Court, some say, has
embarked on a “new form of termination” by limiting tribal authority through judicial
decree.115 “Over the last 20 years, the Supreme Court has led a massive assault on tribal

sovereignty.”116 As discussed throughout this book, since 1968 the Court has decided
numerous cases involving the rights of Indians and tribes, and it has ruled against Indian
interests in the vast majority of them.
H. THE FUTURE
The future course of federal-Indian relations and the rights of Indians and tribes is difficult to
predict, as illustrated by the radical and sudden changes that have occurred in federal Indian
policy since 1787. Today’s era of tribal self-determination could become tomorrow’s era of
termination. In recent decades, Indian tribes have increasingly asserted their treaty and
statutory rights, often causing a backlash in the process. Indeed, bills were introduced in
Congress in 1995 that, if passed, would have gutted many federal Indian programs, but those
bills were not enacted.
In 2011, the newly elected senator from Kentucky, Tea Party activist Rand Paul, called for the
elimination of the U.S. Department of the Interior’s Bureau of Indian Affairs and the stripping of
almost half of the budget of the Indian Health Service.117 In response to Paul’s proposal, a
spokesperson for the Interior Department stated: “Senator Paul’s ‘termination era’ proposal to
eliminate funding to the Bureau of Indian Affairs is as troubling in principle as it would be
devastating to Indian country in practice.”118
Only time will tell whether the United States will support and promote tribal sovereignty in the
years ahead or will once again actively seek to destroy Indian tribes and take their land. One
thing, though, is certain: Indians and tribes (and anyone else who wishes to honor this nation’s
historic and solemn commitments to them) need to work within the political arena to garner
support for tribal self-government, self-determination, determination, and economic stability.
They must also make a determined effort to educate the public on the importance of honoring
and fulfilling the commitments this country made to Indian tribes more than a century ago in
exchange for Indian land. “This is the most important task facing the collective Indian
country.”119

